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IN THE 


Initrii isolates (Enurf of Appeals 

District of Columbia 


No. 8733 


MAE BAILEY, Petitioner-Appellant, 

v. 

SAMUEL D. ZLOTNICK, Respondent-Appellee. 


(No. 167, Mun. Ct. App. D. C.) 


BRIEF OF PETITIONER-APPELLANT 
Jurisdictional Statement 

Jurisdiction is based upon order of this Court entered 
October 3, 1944, granting an appeal from the judgment of 
the Municipal Court of Appeals for the District of Colum¬ 
bia entered against petitioner-appellant April 3, 1944, in 
favor of respondent-appellee. The statutes conferring juris¬ 
diction are the Act of April 1, 1942, ch. 207, Sections 7-8, 
56 Stat. 195-196, D. C. Code 1940, Title 11, Sections 772 and 
773; also Act of March 3, 1921, ch. 125, Section 1, 41 Stat. 
1310, D. C. Code 1940, Title 11, Section 703. 

Facts and Pleadings Upon Which Jurisdiction 

Is Based 

Petitioner, a tenant, sued the respondent, her landlord, 
one Beloff, his agent, and one Hamburger, an independent 
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contractor, in the Municipal Court for $1,000.00 damages 
for personal injuries resulting from negligent installation 
of a hot water heating plant in the leased premises. The 
landlord contracted with the tenant to instal the heating 
system; then delegated actual installation to Hamburger, 
an independent contractor as aforesaid. Hamburger in¬ 
stalled the system negligently, injuring petitioner. 

The complaint was originally filed March 5, 1941. Trial 
was had August 18,1941 and judgment entered for all three 
defendants. An appeal was allowed by this Court Novem¬ 
ber 12, 1941, No. 8026. The judgment was affirmed as to 
Beloff the agent, reversed as to Zlotnick the landlord and 
Hamburger the contractor, and the cause remanded De¬ 
cember 21, 1942. (See Bailey v. Zlotnick et al., 77 U. S. 
App. D. C. 84, 133 F. (2d) 35). On remand, the cause was 
retried against Zlotnick and Hamburger, and November 4, 
1943 the Municipal Court found in favor of petitioner 
against Hamburger, but against petitioner in favor of re¬ 
spondent Zlotnick (Appdx. 4); and judgment was entered 
accordingly. Thereafter two appeals were taken to the Mu¬ 
nicipal Court of Appeals: Hamburger v. Bailey, No. 166, 
and Bailey v. Zlotnick, No. 167. (See 36 A2d 720) On April 
3, 1944, the Municipal Court of Appeals affirmed the judg¬ 
ment on each appeal. Hamburger filed his petition in this 
Court for allowance of appeal (No. 8731); petitioner Bailey 
did likewise (No. 8733). On June 30, 1944, the appeal in 
Hamburger v. Bailey (No. 8731) was denied. On Octo¬ 
ber 3,1944, the appeal in Bailey v. Zlotnick (No. 8733) was 
granted. 

i Statement of Case 

In April, 1940, petitioner negotiated with one Beloff, 
agent of the owner, respondent Zlotnick, for lease of Zlot¬ 
nick ’s vacant house, 903 O Street, Northwest, in the Dis¬ 
trict of Columbia, for use as her dwelling—extra space in 
the house to be rented to roomers. The prem ises were then 
vacant, boarded up and in a bad state of disrepair. On 
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April 17,1940, petitioner signed the following written agree¬ 
ment prepared by Beloff: (Appdx. 4) 

“AGREEMENT 

April 17,1940 

This Agreement made by and between Simon Beloff, 
agent for the owner of the property known as 903 O 
St., N. W. party of the first part, and May Bailey, party 
of the second part. May Bailey is to take possession 
of the above building and promises to make the follow¬ 
ing repairs; she is to do all necessa^ plastering, scrap¬ 
ing, papering and painting; to wit, she shall scrape, 
paint, and paper each and every hall and each and 
every room in the entire building; she shall do ;iU 
necessary carpenter work, fix doors, windows, floors 
and glazing; she shall repair all outside fences; she 
shall clean all necessary rubbish and dirt from the 
premises and she shall continue making repairs to said 
property during the terms of her tenancy meaning 
such painting, plastering, papering or carpenter work 
as may be need from time to time; she shall make all 
minor repairs to the plumbing inside, such as clogged 
sinks and toilets; she shall also look after the heating 
system and operate the same at her own expense. All 
work shall be done to the owner’s satisfaction. May 
Bailey promises to complete on or before May 15,19»0 
all necessary repairs which she hereby promises to 
make. It is distinctly understood by the parties that 
the promise to repair by the tenant, May Bailey and 
the completion date of said repair shall be a covenant 


of this agreement. 

It is distinctly understood that the owner or his duly 
authorized agent shall have the right to enter tbe 
premises at any and all reasonable times for the pur¬ 
poses of inspection. 

The owner of the property is to make the following 
repairs; he is to fix roofs so that it will not leak, (to 


c, to 

adjust the electrical work and plumbing so that it will 
be fit to use. 

May Bailey agrees to do the work above mentioned 
and in consideration for the above work being done 
well and to the owner’s satisfaction, she shall receive 
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i an allowance of two months rent; namely, for the 
months May and June. She shall also give the agent, 
i Simon Beloff, the sum of $70.00 in advance for July 
rent which sum will be held as collateral for the work 
being done by the tenant, May Bailey. 

It is also agreed that the owmer shall install in the 
above premises a heating plant either of hot water 
or steam heat not later than the end of August, 1940, 
and that as soon as the heating plant is installed the 
rent shall increase to $75.00 per month and shall con¬ 
tinue as long as the tenant remains in the above prem¬ 
ises. Failure by the owner to install a heating plant 
i shall not be a breach of this agreement and he shall 
not be liable to damages for his failure to do so. 

IN TESTIMONY WHEREOF, We have hereunto set 
our hands the day and year first hereinbefore written. 

For Samuel D. Zlotnick 
by Sidney Zlotnick 

Simon Beloff 
Agent 
Mae Bailey” 

Under said Agreement petitioner took possession and 
performed all the work required of her in a satisfactory 
manner. 

On May 1,1940 she signed a written monthly rental agree¬ 
ment prepared by Beloff, the material parts of which are 
as follows: 


, “THIS AGREEMENT 

Made this First day of May, 1940, between Simon 
Beloff, Agent of the first part, and May Bailey of the 
second part, all of the District of Columbia, whereby 
the party of the first part has let, to the said party 
i of the second part, the premises known as No. 903 O 
Street, N. W., Washington, D. C., in said District (the 
same being a tenant) by the month commencing on the 
First day of May A.D., 1940, at and for the monthly 
| rent of Seventy Dollars ($70.00) payable in advance, 
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at the office of Simon Beloff, 1003 New York Avenue, 
N. W., that is to say, on the first day of each mo^ith 
as rent in advance for the ensuing month. 

And the said party of the second part has agreed to 
take, and does hereby take and hold the said premi ses 
as tenant by the month at the said rent, payable as 
aforesaid; that she will pay the excess water rent, gas 
and electric bills as they become due, and that she will 
not sublet or assign the said premises, or any part 
thereof, or carry on any business therein except that 
of dwelling without the written consent of the said 
lessor, or use the same for any disorderly or unlawful 
purpose. 

Provided, that if the said lessee shall fail to pay ihe 
said rent in advance as aforesaid, although there shopld 
have been no legal or formal demand for the same, or 
shall neglect to pay the water rent, gas or electric b{lls 
at the time and on the day when the same shall f all 
due and be payable, as hereinbefore mentioned, or 
shall sublet or assign the said premises, or any part 
thereof, or carry on any business therein except that 
of dwelling aforesaid, without the written consent as 
aforesaid, or shall use the same for any disorderly or 
unlawful purpose, or break either of the aforesaid cove¬ 
nants, then, and in either of said events, this Agree¬ 
ment, and all things herein contained, shall cease and 
determine, and shall operate as a Notice to Quit, the 
thirty days’ notice to quit being hereby expressly 
waived. . . . 

... It is further agreed that during the time tqat 
a heating plant is not in the building, the rental sh^U 
be $70.00 per month and just as soon as the owner puts 
in a heating system consisting of hot water or steam 
heat, the above tenant, May Bailey, agrees to pay 
Seventy-five Dollars ($75.00) per month in advance and 
pay $75.00 as long as she remains in the above premises. 

it’s further agreed that the tenant, May Bailey is 
to pay excess water rent. The attached agreement is 
hereby incorporated in this agreement and becomes 
part hereof.” 

In October 1940, under independent and separate agree¬ 
ment between Hamburger and Zlotnick to which petitioner 
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was neither privy nor party and had no notice, Hamburger 
as an independent contractor began installation of the heat¬ 
ing system. During the installation Hamburger’s em¬ 
ployees allowed water to escape from the pipes and radia¬ 
tors, with result that the escaped water so weakened the 
plaster of the ceiling in the kitchen that a portion of the 
plaster fell the next day and injured petitioner. (Appdx 4-5) 

The trial court sitting without a jury found that Ham¬ 
burger was negligent, that his negligence was the proximate 
cause of petitioner’s injuries, and assessed damages against 
him in the sum of $350.00. It further found that Hamburger 
was an independent contractor and that petitioner was not 
entitled to recover against respondent Zlotnick, her land¬ 
lord. Judgment was duly entered on the findings. (Appdx. 9) 

As noted above, Hamburger appealed the judgment 
against him; petitioner appealed the judgment against her 
in favor of Zlotnick; and the Municipal Court of Appeals 
affirmed in both cases. (Appdx. 10) 

Statement of Points 

Appellant relies on the following points in establishing 
th4 liability of the landlord, in spite of the fact he delegated 
the work to an independent contractor: 

1. The landlord was under a contractual duty to the ten¬ 
ant to instal the heating system, and this duty was non¬ 
delegable. 

2. The injury occurred from negligent performance of 
acts indispensable to the completion of the work, and was the 
direct consequence of same. 

3. The landlord is liable for violation of the implied cove¬ 
nant of quiet enjoyment. 

4. The seepage and accumulation of water out of sight 
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between the ceiling of the first story and the floor of the 
second constituted a trap created by the landlord as result 
of which the tenant was injured. 

Summary of Argument 

A landlord who for valuable consideration contracts yith 
his tenant to instal a heating system in the leased premises 
after the tenant has gone into possession cannot delegate 
his duty of due care in the installation to an independent 
contractor; and is liable for injury resulting directly from 
an act negligently done which is indispensable to comple¬ 
tion of the work, regardless whether the consequences of 
the act materialize before or after the work is completed 
and turned over to the landlord. 

In the instant case where the contractor turned water 
into the heating system without having first made water¬ 
tight connections between all pipes and valves, and the 
escaping water accumulates out of sight between the ceiling 
of the first story of the leased premises and the floor of the 
second story, and after a day causes the plaster to fall and 
injure the tenant, the landlord is liable because the injury 
is direct and not incidental or collateral, results from a dan¬ 
ger inherent in the wrork itself unless properly performed, 
constitutes a breach of the landlord’s implied covenant of 
quiet enjoyment and a trap to the tenant. 

This rule is emphasized where as here the landlord, as 
against the tenant, expressly reserved the right of entry 
at all reasonable times to inspect the premises. 
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ARGUMENT 

I 

A landlord who for valuable consideration contracts with 
his tenant to instal a heating system in the leased 
premises after the tenant has gone into possession can- 
! not delegate his duty of due care in the installation of 
the heating system to an independent contractor 

Appellant tenant contracted with appellee landlord for 
the landlord to instal a heating system in the leased prem¬ 
ises after she went into possession, and agreed to pay the 
landlord an increase of $5.00 per month rent after the heat¬ 
ing system was installed. (Appdx. 4) The tenant had no con¬ 
trol over the selection of the heating system, the conditions 
of installation, or the workmen making the installation. As 
between her and the landlord, the landlord had exclusive 
control. He specifically retained the right of re-entry for 
purposes of inspecting anything connected with the prem¬ 
ises affecting his interests: 

“It is distinctly understood that the owner or his duly 
i authorized agent shall have the right to enter the prem- 
i ises at any and all reasonable times for the purpose of 
inspection.” (Agreement of April 17, 1940 supra.) 

If the tenant had attempted to inquire into the terms of the 
installation contract between the landlord and the contrac¬ 
tor, either or both could have reminded her she had over¬ 
stepped the limits of her authority and power. 

The tenant looked to her landlord for her protection. 
She took her risk on the landlord himself, not on some un¬ 
known third party heating contractor. The skill of the 
heating contractor, his financial responsibility were for 
decision by the landlord, not by her. There was no privity 
of contract between her and the heating contractor, and no 
contract between the landlord and the contractor in her 
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behalf as third party beneficiary. The landlord made his 
contract with the heating contractor for his own benefit, 
not for the tenant’s. The dealings between the landlord and 
the contractor were res inter alios acta as far as the tenant 
was concerned. 

The absurdity of a rule which on these facts would insu¬ 
late the landlord from liability and limit the tenant td her 
chances of recovery against the heating contractor appears 
from a reading of the landlord-tenant agreement of April 
17, 1940, reiterated in the lease May 1, 1940, whereby the 
tenant agreed to pay the landlord an increase of $5.00 per 
month in rent as soon as the heating system was installed. 
The rule adopted by the Municipal Court of Appeals would 
saddle the tenant with the increased rent, while she would 
have to seek damages for injuries resulting from the instal¬ 
lation of the system, from the heating contractor if and 
when she located him, if he was sufficiently solvent to nhake 
the expenditure of costs and counsel fees worth her while. 
The more irresponsible the contractor, the cheaper he could 
afford to make the installation cost to the landlord—with 
the tenant taking all the risk of injury. The rule adopted 
by the Municipal Court of Appeals does not promote effi¬ 
ciency and financial responsibility but puts a premium on 
irresponsibility. 

Imposing liability on the landlord for injuries sustained 
thru negligent installation of the heating system does not 
put either an unjust or undue burden on him. He has the 
power and opportunity to protect himself. In the first in¬ 
stance he could have demanded an indemnity bond from the 
contractor. Secondly, under his reserved power of re-entry 
he could have gone on the premises in person or by his agent 
and inspected the installation and made sure the work was 
being done with due care. On the one hand the landlord 
could write his own contract for the installation; on the 
other hand the tenant was powerless. If there were no other 
facts in the case, on the balance of convenience and the equi¬ 
ties the loss should be borne by the landlord, since as betwjeen 
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the landlord and tenant the landlord made the injury pos¬ 
sible. 

It might be argued that the tenant had the same oppor¬ 
tunity to insist on an indemnity bond from the landlord, 
or to insist that the landlord obtain an indemnity bond from 
the contractor. Theoretically this argument is true. But 
when we view the situation realistically, giving weight to 
the economic disparity between landlord and tenant of the 
ordinary dwelling house, we realize that the tenant is in 
no position to dictate the terms of her contract with the 
landlord. She has to take the terms the landlord imposes. 
The landlord is in the driver’s seat. 

A 

The landlord cannot delegate a contractual 
\ duty to his tenant 

For valuable consideration in the Agreement dated April 
17, 1940, supra , the landlord contracted with the tenant to 
instal a heating system. True, the Agreement also pro¬ 
vided that if he failed to instal the heating system, such 
failure should not be grounds for the tenant abrogating the 
entire Agreement and should not expose the landlord to 
action for breach of contract. 

“Failure by the owner to install a heating plant shall 
not be a breach of this agreement and he shall not be 
liable to damages for his failure to do so.” (Agreement, 
supra.) 

The only effect of these limitations however is to turn the 
contract from a bilateral contract dependent upon mutual 
promises, into a unilateral contract to take effect after the 
heating system is installed. As a unilateral contract the 
contract is good and supported by sufficient consideration, 
because the tenant has promised to pay an increase in rent 
of $5.00 per month as soon as the heating system is installed. 
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We are not dealing here with nonfeasance. As a unilat¬ 
eral contract the landlord entered upon and completed per¬ 
formance, but he did so negligently. The case of Hyman 
v. Barrett, 224 N. Y. 436, 121 N. E. 271, relied on by the 
Municipal Court of Appeals as its main authority for deny¬ 
ing liability of the landlord for negligence of the indepen¬ 
dent contractor, makes an express reservation regarding 
a contractual duty assumed by the landlord: 

“We do not question the rule that a landlord who 
assumes a contractual duty to a tenant cannot escape 
liability by delegating the duty to another.” (Per 
Cardozo, J., at p. 438.) 

Here the injury arose in the direct course of performance 
of the contract: running water into the system, without 
which it could not function. 

See Peerless Mfg. Co. v. Bagley, 126 Mich. 225, 85 N. 
W. 568, 53 LEA 285. Bloecher v. Duerbeck, — Mo. 
—, 62 S. W. (2d) 553, 90 ALB 40. Annotations, 15 
ALB 971; 29 ALB 986; 90 ALB 50. 

It was not an injury “which had its origin in an act of neg¬ 
ligence ‘collateral’ to the work,” 

Hyman v. Barrett, supra 

but was a danger inherent in the work if not properly done; 
and appellant submits that under the exception expressly 
recognized in Hyman v. Barrett the landlord here is liable. 

B 

The negligent acts complained of were indispensable 
to the completion of the work, and not incidental of 
collateral to it . 

The Municipal Court of Appeals conceded that generally 
liability, regardless of employment of an independent cbn- 
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tractor, is imposed on the landlord in two classes of cases: 
(1) where the landlord undertakes to make repairs or im¬ 
provements and the work is negligently done or a defective 
appliance is installed, and as a result a defect or danger 
inheres in the finished work or product; (2) and where the 
work involved is inherently dangerous and likely to result 
in injury to the tenant unless adequate precautions are 
taken (Appdx. 12-13). It held however that the present 
injury fell within neither of the above two classes. 

“. . . Here the heating system as installed "was not 
1 defective. No complaint is made as to the finished 
work. The negligence occurred during the installation 
and the leakage was promptly stopped by tightening 
1 of the pipes and valves. The neglect was incidental 
or collateral to the completed job. Nor was the work 
undertaken of an inherently dangerous nature. Of 
course, even the simplest operation can be done in a 
negligent manner, but there was nothing in the char¬ 
acter of the work which would naturally and ordinarily 
cause the landlord to anticipate that it would probably 
result in injury to the tenant or that definite precau¬ 
tions were required.” (Appdx. 13-14) 

The reasoning of the Municipal Court of Appeals will 
not stand examination. In the first place, liability of the 
laridlord is not based on notice or anticipation. The land¬ 
lord is responsible for hidden and latent defects. 

Peerless Mfg. Co. v. Bagley, 126 Mich. 225, 85 N. W. 

568, 53 LRA 285. {Supra) 

In the second place the Municipal Court of Appeals makes 
the test of the landlord’s liability depend upon the rapidity 
or speed in which the injury follows the negligent act. 
Although the negligent act is done by the independent con¬ 
tractor in the course of construction, if the injurious con¬ 
sequences do not materialize before he completes the work 
— although they are latent — it would hold the landlord 
liable; but if they materialize before the work is completed it 
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would hold the landlord not liable. In the present case the 
contractor ran the water in the system on October 25 without 
having the pipes and valves in watertight junction. October 
25 the water escaped from the pipes and overflowed on the 
premises. The visible water was mopped up. But the seepage 
accumulated between the flooring on the second story and 
the ceiling of the first story, remained until the next day Oc¬ 
tober 26, and then caused the plaster in the ceiling to fall 
and injure the tenant. Turning the water into the system 
was the last act to be performed in ordinary course before 
the system would be completed. The opinion of the Muni¬ 
cipal Court of Appeals boils itself down to this: that the 
landlord is not responsible for a big leak, but he is respon¬ 
sible for a little leak where the seepage is so slow that the 
injury does not occur until after the system has been com¬ 
pleted. In each case the negligent act occurred at the seme 
instant; the only difference is the time which elapses for 
the consequences to manifest themselves. The established 
principle of liability for tort in American law is to pin 
liability to the wrongful act itself; and within the limits of 
proximate as distinguished from remote consequences, the 
time when the injury occurs following the wrongful act pas 
never been material. The Municipal Court of Appeals has 
attempted to introduce an innovation into the law wMch 
has no support in reason or precedent. Further, in };his 
pase the landlord had expressly reserved the right of entry 
at all times for purposes of inspection, so that even adapt¬ 
ing the distinction made by the Municipal Court of Appeals 
as a general proposition, it would not apply in a case such 
as this where the landlord had the right of inspection at 
all times. 

In the third place, it is difficult to follow the reasoning 
of the Municipal Court of Appeals that the negligence here 
is collateral to the work. Here the landlord was installing 
a hot water heating system. The system could not func¬ 
tion without water in the system. The injury occurred thru 
the introduction of water in the system in a negligent man- 
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ner. By introducing water in the system the contractor 
was doing that which was indispensable to completion of the 
job. This fact is sufficient to distinguish the instant case 
from Hyman v. Barrett, supra, and all the other cases cited 
by the Court in support of its position. 

In the fourth place, it is difficult to follow the reasoning 
of the Court in holding that the work of installing a hot 
water heating system is not inherently dangerous. Of 
course, it is not inherently dangerous if properly done. 
Water under control is one of the most useful gifts of nature 
to man. Water out of control is a scourge. Nothing could 
be more clearly anticipated, more inherent in the nature 
of the work itself, than that water escaping from the sys- 
te i due to the negligence of the contractor would percolate 
into every crack and crevice and accumulate there until 
either it had been absorbed or had evaporated, or until it 
undermined the structure and caused damage as happened 
here. From the tenant’s standpoint the water constituted 
an ever present hazard in the introduction of water into 
the system. When the water overflowed the tenant mopped 
up the surface water, which was as far as she could go. She 
could not tear up the floor or drill test holes in the ceiling 
to determine where the water had gone. She could do noth¬ 
ing except wait for eventualities. Under such circumstances 
to argue that the injury was collateral and not a danger 
inherent in the performance of the work itself is fantastic. 

The Municipal Court of Appeals cites Bancroft v. Godwin, 
41 Wash. 253, 83 P. 189 (Appdx. 13) as an example of 
work “inherently dangerous and likely to result in injury 
to the tenant unless adequate precautions are taken.” That 
was a case of remodeling a building. The work was- negli¬ 
gently done and water from a rainstorm found its way thru 
the roof and ceiling, causing the plaster to fall and damage 
the plaintiff tenant’s goods. The only distinction between 
the two cases is that in the Bancroft case the water came 
from the clouds, while in the present case it was introduced 
by the landlord himself, thru his alter ego the contractor. 
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On March 24, 1944 the Municipal Court of Appeals de¬ 
cided the case of Shapiro v. Vautier, 36 A. (2d) 349, where 
certain structural changes were made, causing a chimney to 
be demolished leaving large openings in the ceiling as well 
as the floor of the tenant’s apartment, writh result that dirt, 
rain and snow filtered in. The Court said: 

“This work did not involve repairs in the ordinary 
sense. It involved extensive structural changes which 
in their very nature should have been expected seri¬ 
ously to interfere with appelee’s use of her apart¬ 
ment.” (At p. 350.) 


The Court attempted to distinguish the Shapiro case from 
the present case; but w 7 e respectfully submit that the size 
of the opening’ is immaterial, and likewise the difference 
between rain water and city water. If one lifts the opiniion 
of the Court in the Shapiro case and imposes it on the facts 
of the present case the reasoning supports no other con¬ 
clusion than liability on the part of the landlord. 

So far as the tenant is concerned, she is not concerned 
with the question whether the injury occurred in the course 
of the work or afterward; whether it occurred before or 
after the landlord had accepted the completed job; that 
was a matter between landlord and contractor. From the 
tenant’s standpoint, the landlord’s liability attached at 
the inception of the contract and remained with him thruout. 


The landlord is liable in this case for violation of his 
implied covenant of quiet enjoyment 

Liability of the landlord to the tenant in the instant case 
can well be predicated, as an additional ground, upon breach 
of the implied covenant of quiet enjoyment. 

2 McAdam, Landlord and Tenant, 3d ed., sec. 438 
Stott v. Rutherford, 92 U. S. 107, 23 L. ed. 486. 
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The accumulation of the water in the present case con¬ 
stituted a trespass, a nuisance and an actual invasion of 
the tenant ’s possession which prevented her safe and unin¬ 
terrupted enjoyment of the leased premises, caused by the 
landlord or persons working under his orders. Under such 
circumstances the question of liability does not turn on the 
delegability of the duty of due care, but on the landlord’s 
failure to give the tenant the quiet and uninterrupted en¬ 
joyment implied under the lease. 

! See Annotation, 15 ALR 971, at 976. 

in 

The seepage of water and its accumulation between the 
ceiling and floor above constituted a trap created 

| by the landlord for which he is responsible 

The seepage of water and its accumulation between the 
ceiling of the first story and floor of the second constituted 
a dangerous, defective condition of the premises, which the 
tenant could not know, and in effect was a trap created by 
the landlord, albeit innocently but negligently. 

Our case is not one where the tenant is charged with the 
duty of inspecting the premises on his own behalf. 

I Howell v. Schneider, 24 App. D. C. 532. 

Except for the new condition created by the landlord or 
the contractor working under his orders, the premises were 
safe. The tenant is entitled to rely on the landlord using 
due care in affirmatively altering the condition of the 
premises. 

Gf. Dashields v. W. B. Moses & Sons, 35 App. D. C. 583, 
31 LRA (ns) 380. Within the meaning of Shapiro v. 
Vautier, supra, this work did not involve repairs in the 
ordinary sense, but extensive structural changes which in 
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their very nature should have been expected seriously to 
interfere with the tenant’s use of the premises and to cre¬ 
ate hazardous situations unless done with due care. 

Conclusion 

Every consideration of public policy demands that the 
landlord be held liable to the tenant in the instant case. 
Modern urban conditions have been persuasive to the Courts 
leading them to cut into the old common law rule that the 
landlord was under no duty to maintain the demised prem¬ 
ises in reasonably safe condition. He must keep the central 
heating system of an apartment house in repair, 

Iowa Apt* House v. Herschel, 36 App. D. C. 457, Ann. 

Cas. 1912C, 206; O’Hanlon v. Grubb, 38 App. I). C. 

251, 37 LRA (ns) 1213. 

and the fact that there is no implied warranty the leased 
premises are in a safe condition does not defeat the land¬ 
lord’s liability for injuries to a tenant caused by the neg¬ 
ligent operation of the plumbing system which was under 
the landlord’s control. 

Wardman v. Hanlon, 52 App. D. C. 14, 17, 280 F. 988. 

A fortiori, he should be liable where for valuable considera¬ 
tion he contracts with his tenant to make capital improve¬ 
ments, involving substantial structural changes in the prem¬ 
ises, after the tenant has taken possession, and the injury 
flows directly from acts indispensable to the completion of 
the work itself. A contrary conclusion is wholly unrealistic, 
and as pointed out above places a premium on financial 
irresponsibility and inferior workmanship, whenever the 
landlord hides behind the device of using an independent 
contractor. 

For these reasons it is submitted that the judgment of 
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the Municipal Court of Appeals for the District of Colum¬ 
bia should be reversed and the cause remanded. 

Respectfully, 

Joseph C. Waddy, 

Charles H. Houston, 
Attorneys for 
Petitioner-Appellant. 
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APPENDIX 


Complaint for Negligence 

1. Jurisdiction herein is based on District of Columbia 
Code, 1929, Title 18, Chapter 5, Section 193. 

2. On or about October 26, 1940, plaintiff was a tenant 
in possession of premises 903 0 Street, Northwest, in the 
District of Columbia, under a letting from the defendant 
Simon Beloff, Agent, who was the agent of the defendant, 
Samuel Zlotnick, the owner of said premises. 

3. Under said contract of letting, dated May 1, 1940, the 
defendant, Zlotnick, through his agent, Simon Beloff, Agent, 
agreed to install in said premises a heating system, and 
the owner reserved the right to enter the premises at any 
and all reasonable times to make inspection. On or about 
October 18, 1940, defendant, M. L. Hamburger, trading as 
M. L. Hamburger Company, for and on behalf of the de¬ 
fendant Samuel D. Zlotnick and/or his agent Simon Beloff, 
Agent, began installing said heating system in said premises. 

4. It then and there became the duty of defendants and 
each of them to use reasonable care in said installation to 
avoid injury to plaintff. 

5. Nevertheless, and in breach of the aforesaid duty de¬ 
fendants performed said work so negligently and in such 
an unworkmanlike manner that when they turned the water 
into the system it leaked and overflowed and caused the 
ceiling and walls of the premises to become water soaked 
and loosened and extremely dangerous to the life and limbs 
of persons lawfully on the premises, particularly this plain¬ 
tiff, and on or about October 26, 1940, as a result of the 
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negligence aforesaid the ceiling in the kitchen of said prem¬ 
ises fell and injured plaintiff’s left arm, shoulder and back. 

6. As a result thereof plaintiff was forced to remain in 
bed for a period of one week; was further incapacitated 
for an additional three weeks; suffered great pain of body 
and mind; was forced to hire help to assist her with her 
work as a rooming house operator for a period of four 
weeks, at $10 per week; and, in an effort to cure herself of 
her injuries, incurred bills in the amount of $44.20 for 
medicines and medical care. 

WHEREFORE, plaintiff demands judgment against the 
defendants and each of them in the amount of $1,000.00 
besides the costs of this action. 

I HOUSTON, HOUSTON & HASTIE 

i By J oseph C. W addy 

615 F Street, N. W. 

Attorneys for Plaintiff 


Bill of Particulars 

Plaintiff sues the defendants for damages sustained on 
or about October 26, 1940, when the ceiling in her home 
at 903 O Street, Northwest, fell and injured her. Plaintiff 
was in possession of the premises under a contract of let¬ 
ting from the defendant, Simon Beloff, Agent, who was the 
agent of the defendant, Samuel Zlotnick, the owner of the 
premises. The ceiling fell because of the negligence of the 
defendant, M. L. Hamburger, trading as M. L. Hamburger 
Company, in the installation of a heating system on said 
premises. Defendant Hamburger was the agent, servant 
or employee of defendant Zlotick and/or his agent, Simon 
Beloff. 
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As a result of the defendant’s negligence plaintiff sus¬ 


tained the following damages: 

Medicines and medical care ___ $44.20 

Help in operating her rooming house_ 40.00 

Loss of time, 4 weeks @ $25.00_ 106.00 

Pain and suffering_ 815.80 

Total_ $iOOQ.OO 


WHEREFORE, plaintiff prays judgment against the 
defendants and each of them in the amount of $1,000.00, 
besides the costs of this suit. 

HOUSTON, HOUSTON & HASTES 

By 

Joseph C. Waddy 

615 F Street, N. W. 

Attorneys for Plaintiff 

Answer of the Defendant Samuel D. Zlotnick 

Comes now the defendant, Samuel D. Zlotnick, by and 
through his attorney, Cornelius H. Doherty, and, for an¬ 
swer to the Complaint for Negligence filed herein, says: 

1. This defendant admits the jurisdiction of this Cotirt. 

2. This defendant admits that he was the owner of the 
premises 903 O Street, N. W., but denies each and every 
material allegation contained in the said Complaint and 
denies that the plaintiff was in any way injured or damaged 
by reason of any act or acts of this defendant, his agent or 
employee. 

Cornelius H. Doherty 

1010 Vermont Avenue, N. W. 

Washington, D. C. 

Attorney for Defendant 
Samuel D. Zlotnick. 
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I hereby certify that a copy of the foregoing Answer was 
deposited in the United States Mail on the first day of April, 
1941, addressed to Joseph C. Waddy, Esquire, 615 F Street, 
N. W., Attorney for Plaintiff. 

Cornelius H. Doherty 

i 1010 Vermont Avenue, N. W. 

i Washington, D. C. 

Attorney for Defendant 
Samuel D. Zlotnick. 


IN THE MUNICIPAL COURT FOR THE DISTRICT OF 
| COLUMBIA, CIVIL DIVISION 

No. A-15-930 

; November 3, 1943. 

Mae Bailey 


vs. 

Samuel D. Zlotnick and Morris L. Hamburger 

I MEMORANDUM OPINION 

This action is here on a retrial pursuant to a mandate 
issued by the United States Circuit Court of Appeals. 

The plaintiff was a tenant of the defendant Zlotnick, 
under a rental agreement dated April 17,1940, wherein the 
plaintiff agreed to pay $70.00 per month as rent, and that 
upon completion of installation of a heating system, the rent 
should increase to $75.00 per month. Subsequently, defend¬ 
ant Hamburger commenced the installation of the heating 
system in accordance with an agreement dated October 10, 
1940, with Zlotnick. The uncontradicted testimony was that 
on October 25, water was run into the system of pipes and 
radiators installed and that leaks occurred in the kitchen 
and the room above it; that the situation was called to the 
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, attention of Hamburger’s workmen upon their return, hav- 
! ing temporarily left the premises; that the water was 
mopped up; and that a friend tightened a radiator yalve 
which was in a leaking condition. 

On the following day while plaintiff was in the kitchen, 
a portion of the ceiling (plaster), followed by a quantity 
of water, fell upon her and caused injuries here complained 
of. 

It was testified that Hamburger’s workmen made inter¬ 
mittent trips to a nearby beer garden, although no shomng 
was made of the purpose therefor and no attempt was made 
to indicate that these men were incapacitated from perform¬ 
ing their work. 

No pipes, other than the heating apparatus, were is. ex¬ 
istence in the portion of the house in question. 

The defenses are that the work could not have proceeded 
to such an extent, since the necessary pipe had not been 
obtained until October 24; that a trunk had bumped the 
floor above the ceiling which had fallen; that Zlotnick had 
no notice or knowledge of the leakage; that there wai no 
testimony with respect to repair of the leaking radiator 
on the second floor; and that the floor joists ran in a direc¬ 
tion such as would prevent water from the leak reaching 
the point in question. 

The questions for consideration here are: (1) Whether 
or not Hamburger was negligent in the installation of the 
heating system or negligently ran water into it; (2) Wheth¬ 
er or not he was the agent of Zlotnick or an independent 
contractor; (3) Whether or not the negligence, if any, of 
Hamburger’s is attributable to Zlotnick. 

Common experience teaches that the work of installing 
a heating system in a house previously constructed gen¬ 
erally consumes a considerable greater amount of tim^ in 
cutting away flooring and side walls than does the actual 
installation of the piping. The circumstances here indi¬ 
cate that the work commenced as early as October 21, even 
though delivery of the pipe may not have been until October 
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24, but the premises may have been so prepared between 
times that the installation of the pipe proceeded with dis¬ 
patch and unhindered. Therefore, the defense that the 
work could not have been far enough advanced on October 

25, is without merit. 

The testimony that the upper floor had been bumped by 
a trunk did not indicate when, with what force, or the appar¬ 
ent effect on the ceiling below, and therefore is of little 
weight. 

Lack of notice or knowledge on the part of Zlotnick is of 
no consequence since he was under a duty, having once un¬ 
dertaken the work, to perform it or to furnish workmen who 
would perforfh it in a reasonable, workmanlike manner. 

Assuming that the radiator repaired by the plaintiff’s 
friend was in the kitchen, there was no evidence that the 
one upstairs was repaired. 

Similarly, the defense that the floor joists prevented the 
water from reaching the portion of the floor (or ceiling) in 
question, is without merit, inasmuch as the water may have 
seeped through the floor at that point before it was mopped, 
or, on the other hand, may have run between the joists and 
the plaster, between the floor and ceiling. The joists do 
not make a water-tight compartment. 

Coming then to the question of Hamburger’s negligence: 
There was evidence that Hamburger negligently installed 
the heating system or ran water into it, and that the falling 
of the plaster was caused by water escaping from the pipes 
and radiators because of the defective construction or care¬ 
lessness turning on of the water. 

No other reasonable conclusion can be reached in this 
instance. Hamburger testified he had been in the heating 
business for the past 35 years and that his foreman in charge 
had worked for him 11 years. Surely these men know their 
business and even assuming that the construction was not 
defective, the turning on of the water in so careless a fash¬ 
ion as to allow such a quantity to accumulate in the pipes 
and by leakage cause the resultant damage, is ample evi- 
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dence of negligence on the part of Hamburger’s men. That 
they left the premises without checking for leaks under these 
circumstances, certainly points to a want of the due care 
required of them. The Court of Appeals has expressed the 
opinion that “whether he was agent of the owner or inde¬ 
pendent contractor, he was liable to the plaintiff for the 
injuries caused by this negligence, if in fact it took place.” 
Bailey v. Zlotnick, 77 U. S. App. D. C. 84. 

It is pointed out by the Court of Appeals that this Court 
on the prior trial “ ‘felt’ that Hamburger was an inde¬ 
pendent contractor, —.” As then, there is now an “entire 
absence of evidence” to show that Hamburger was Zlot¬ 
nick’s agent. There is in the evidence of this case only the 
proposal of October 10, wherein Hamburger proposed to 
furnish labor and material for the installation of the heat¬ 
ing system in question, and to “complete the job in a neat 
and workmanlike manner for the sum of $725.00,” which 
proposal Zlotnick accepted. 

The distinction between an agent and an independent con¬ 
tractor turns upon the element of control—that is, whether 
he is subject to, or free from, the control of the employer 
with respect to the details of the work. 2 Am. Jur. 17. 

The only element in the case indicative of the control or 
lack thereof is the proposal of October 10 in which Ham¬ 
burger listed the things he proposed to do and agreed to 
do them in a workmanlike manner, and which Zlotnick 
accepted without limitation or restriction. 

It can, therefore, be assumed that the relationship was 
that of owner and independent contractor, not principal and 
agent. 

This being true, did Hamburger then negligently di s¬ 
charge a non-delegable duty of Zlotnick as the owner to title 
plaintiff as tenant? 

Again, the Court of Appeals pointed out that “possibly 
also he would be liable, even though Hamburger was an 
•independent contractor. There are authorities which hold 
that a landlord has a non-delegable duty to the tenant, in 
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making repairs or new construction, to make them or see 
that they are made in such a manner as not to cause injury 
to the tenant. The risk, in this view, is on the owner rather 
than the tenant, whether the work is done by one technically 
his agent or an independent contractor.” Bailey v. Zlot- 
nick, supra. 

The authorities to which the Court of Appeals refers 
make it clear that in the main, the controlling factors in 
such situations making the duties non-delegable are wheth¬ 
er the injuries resulted from a collateral act of negligence 
which occurred during the course of the work or resulted 
from an act inherent and necessary to the performance of 
the work, or resulted after the landlord had accepted the 
work as complete. 

Bloecher v. Duerbeck, 333 Mo., 359, 62 S.W. 2nd, 553; 
Vitale v. Duerbeck, (Mo.) 62 S.W. 2nd, 559; 

Caldwell v. Wildenberg, 228 App. Div., 557, 240 N.Y.S. 280; 
Schatzky v. Harbor, 164 N.Y.S. 610; 

Medley v. Trenton Investment Co., 205 Wis. 30, 236 N.W. 
713; 

Alexis v. Pittinger, 119 Wash. 626, 206 Pac. 370; 

32 Am. Jur. 616. 

Thus is has been said: 

“It comports both with reason and authority that 
i when a landlord undertakes to make repairs or im¬ 
provements to his own building for his own and his 
tenants joint benefit, he is not relieved from liability 
i for the negligence or defective performance of the 
work itself, as distinguished from a casual or collat- 
i eral tort or injury inflicted during the performance 
1 of the work and incident thereto, by reason of having 
intrusted the work to an independent contractor. 
Where the work is negligently done, and thus a danger 
is created which inheres in the finished product ac¬ 
cepted by the landlord, such landlord is liable, irre¬ 
spective of the independent status of the workman 
selected and employed to do the work.” 

Vitale v. Duerbeck, supra. 
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The rule seems to be that where the injury has been 
caused not by reason of the nature of the work itself, but 
rather by the manner in which the work was done, the land¬ 
lord will be relieved from liability. 

There is no question here of inherent danger in the nature 
of the work, nor was the injury caused after acceptance of 
the work by Zlotnick. Here is an injury caused by the man¬ 
ner in which the work was performed, during its perform¬ 
ance and incident to it. 

There was no permanent defect in the work, and as indi¬ 
cated in Bloecher v. Duerbeck, supra, if the injury occur:red 
during the course of the work, it might be that the inde¬ 
pendent contractor alone would be liable. 

I find that Hamburger was not the agent of Zlotnick; 
that he was an independent contractor; that he was negli¬ 
gent; that his negligence is not attributable to Zlotnick; f.nd 
that he alone is liable. 

A finding will be entered for the plaintiff for $350.00 
against the defendant Hamburger, and a finding will be 
entered in favor of the defendant Zlotnick. 

/s/ Ellen K. Raedy 

JUDGE. 
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THE MUNICIPAL COURT OF APPEALS 
1 FOR THE DISTRICT OF COLUMBIA 

No. 166 

Morris L. Hamburger, appellant, 

v. 

Mae Bailey, appellee. 

No. 167 

Mae Bailey, appellant, 
v. 

Samuel D. Zlotnick, appellee. 

Appeals from The Municipal Court for the 
District of Columbia, 

Civil Division. 

(Argued March 13, 1944 Decided April 3, 1944) 

Ben Lindas for appellant, and Charles H. Houston , with 
whom Joseph C. Waddy was on the brief, for appellee, in No. 
166. 

Charles H. Houston , with whom Joseph C. Waddy was on 
the brief, for appellant and Cornelius H. Doherty for appel¬ 
lee, in No. 167. 

Before Richardson, Chief Judge, and Cayton and Hood, 
Associate Judges. 

HOOD, Associate Judge: Bailey brought an action for 
damages against Zlotnick, Hamburger and Beloff. When 
the case was first tried the court granted motions of all de¬ 
fendants for a finding in their favor at the close of plaintiff’s 
case. Appeal was allowed by the United States Court of 
Appeals for the District of Columbia, which then had juris¬ 
diction of such appeals, and that court affirmed as to Beloff 
but reversed as to Zlotnick and Hamburger. 1 At the second 


x Bailey v. Zlotnick , 77 U.S. App. D. C. 84, 133 P. 2d 35. 
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trial, there was evidence that plaintiff was a tenant of Zlot- 
nick, who, at the time of making the rental agreement, agreed 
to install a heating plant in the premises; that Zlotnick en¬ 
gaged Hamburger to install the plant and that during the 
installation water was allowed to escape from the pipes or 
radiators; and that the escaped water so weakened the plas¬ 
ter of the ceiling in the kitchen that a portion of the plaster 
fell and injured plaintiff. 

The court, trying the case without a jury, found that Ham¬ 
burger was negligent, that his negligence resulted in the in¬ 
jury to the plaintiff, and that plaintiff was entitled to recov¬ 
er from Hamburger damages in the sum of $350. The court 
further found that Hamburger was not the agent of Zlotnick 
but was an independent contractor, and that plaintiff was 
not entitled to recover from Zlotnick. Judgment was en¬ 
tered on the findings and Hamburger appealed from tlhe 
judgment against him and the plaintiff from the judgment 
in favor of Zlotnick. 

HAMBURGER’S APPEAL 

The record discloses evidence that while the plant was 
being installed water was turned into the system before the 
connections of the pipes and radiators were sufficiently 
closed and that the escaping water was the cause of the fall¬ 
ing of the plaster. This evidence was strongly contradicted 
by the testimony of the defendants, but the weight of the 
evidence was a matter for the trial judge and we think there 
was sufficient evidence produced by the plaintiff, which, if 
believed, would justify the finding against Hamburger. Ac¬ 
cordingly, the judgment against Hamburger is affirmed, 

BAILEY’S APPEAL 

The trial court found, and we think properly, that Ham¬ 
burger was an independent contractor and that the negli¬ 
gence during installation of the plant was entirely that of 
Hamburger’s employees. Conceding these facts, the t( mint 
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contends that the landlord nevertheless is liable, asserting 
that “where a landlord undertakes to make repairs or im¬ 
provements for his tenant, he cannot relieve himself of the 
consequences of negligence in the performance of his agree¬ 
ment by employing and having the work done by an inde¬ 
pendent contractor. ’’ She relies largely upon a statement 
by the United States Court of Appeals in its decision in the 
former appeal as follows: 

“Possibly also he (Zlotnick) would be liable even 
though Hamburger was an independent contractor. 

I There are authorities which hold that a landlord has 
a nondelegable duty to the tenant, in making repairs 
I or new construction, to make them or see that they 
are made in such a manner as not to cause injury to 
the tenant.” 

The United States Court of Appeals, however expressly 
withheld decision of the question, saying: 

i “But, since it has not been determined upon sufficient 
i evidence which is before us that Hamburger was not 
l Zlotnick’s agent, we prefer, in the absence of specific 
controlling authority in this jurisdiction, not to deter¬ 
mine the latter’s liability for the former’s acts as inde¬ 
pendent contractor until the issue is presented squarely 
to us.” 

The question is now squarely presented to this court. 

A landlord’s liability for negligence of an independent 
contractor has been considered in many cases and it cannot 
be said that the authorities are wholly in accord. We do not 
attempt to reconcile the language of all the cases, but, except 
for cases where a positive duty is imposed on the landlord 
by law, we find generally that liability, regardless of employ¬ 
ment of an independent contractor, is imposed on the land¬ 
lord in two classes of cases: 

1. Where the landlord undertakes to make repairs or 
install some improvement and the work is negligently done 
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or a defective appliance is installed, and as a result a defect 
or danger inheres in the finished work or product Illus¬ 
trative of this type of case are Peerless Mfg. Co. v. Bagley, 
126 Mich. 225, 85 N.W. 568,53 L.R.A. 285 (installation of de- 
fective sprinkler system); Bloecher v. Duerbeck, 333 M<>* 
359, 62 S.W. 2d 553, 90 A.L.R. 40, and Vitale v. Duerbeck, 
332 Mo. 1184, 62 S.W. 2d 559 (installation of defective heat¬ 
ing system); Doyle v. Franek, 82 Neb. 606, 118 N.W. 4b8 
(defective fastening of steps); Arlington Realty Co. v. Law- 
son, 228 Ala. 214,153 So. 425 (defective closing of gas pipe 
connections). 


2. Where the landlord undertakes to make repairs and 
the work involved is inherently dangerous and likely to re¬ 
sult in injury to the tenant unless adequate precautions are 
taken. Illustrative of this type of case are Blickley v. Lube, 
148 Mich. 233, 111 N.W. 752, Bancroft v. Godwin, 41 Wash. 
253, 83 P. 189, R. C. H. Covington Co. v. Masonic Temple 
Co., 176 Ky. 729, 197 S.W. 420, and M. Michael & Bro. v. 
Billings Printing Co., 150 Ky. 253,150 S.W. 77 (remodeling 
of or structual repairs to a building) ; 2 Curtis v. Kiley, 153 
Mass. 123, 26 N.E. 421 (excavating); Alexis v. Pettinger, 
119 Wash. 626, 206 P. 370, 29 A.L.R. 733 (blasting); 
O'Rourke v. Feist, 42 App. Div. 136,59 N.Y.S. 157 (replacing 
roof); Rosen et al v. Prudent Estates, Inc. et al, 255 App. 
Div. 858, 7 N.Y.S. 2d 525 (roofing with hot tar); Medley v. 
Trenton Investment Co., 205 Wis. 30, 236 N.W. 713, 76 A.L. 
R. 1250, and Ferguson v. Ashkenazy, 307 Mass. 197, 29 N.E. 
2d 828 (fumigating with deadly gas); Van Dam v. Doty- 
Salisbury Co., 218 Mich. 32, 187 N.W. 285, 29 A.L.R. 729 
(correcting dangerous condition caused by ice formation 
on water-tank on top of building). 

The present case falls within neither of the above classes. 
Here the heating system as installed was not defective. No 
complaint is made as to the finished work. The negligence 

* Cf. Shapiro v. Vautier, an action by a tenant against a landlord for 
trespass, decided by this court March 24, 1944. 
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occurred during installation and the leakage was promptly 
stopped by tightening of the pipes and valves. The neglect 
was incidental or collateral to the completed job. Nor was 
the work undertaken of an inherently dangerous nature. Of 
course, even the simplest operation can be done in a negli¬ 
gent manner, but there was nothing in the character of the 
work which would naturally and ordinarily cause the land¬ 
lord to anticipate that it would probably result in injury to 
the tenant or that definite precautions were required. 

The present question narrows itself to the liability of a 
landlord for negligence of an independent contractor when 
the work undertaken is not inherently dangerous and the 
negligence complained of is merely incidental or collateral 
to the progress of the work. The competency of the con¬ 
tractor, who had been engaged in the business for thirty-five 
years, is not questioned. 

'In Hyman v. Barrett , 224 N.Y. 436, 121 N.E. 271, where 
repairs to a tenement were in progress and a tenant crossing 
the courtyard was injured by a board or shelf which fell 
from the hands of one of the workmen, it was held that the 
landlord was not liable. The court, speaking through Car- 
dozo, J., said: 

“We do not question the rule that a landlord who 
assumes a contractual duty to a tenant may not es¬ 
cape performance by delegating the duty to another. 
The rule is illustrated in two cases, Paltey v. Egan, 
200 N.Y. 83, 93 N.E. 267, and Sciolaro v. Asch, 198 
N.Y. 77, 91 N.E. 263, 32 L.R.A. (N.S.) 945, relied on 
by the court below. In one, the owner, excavating an 
adjoining lot, pulled down the demised building, and 
ousted the tenant. That was a breach of his cove¬ 
nant of quiet enjoyment. Moreover, the danger was 
inherent in the nature of the work. Weinman v. De- 
Palma, 232 U.S. 571, 34 Supp. Ct. 370, 58 L. Ed. 733. 
In the other, a landlord, who had agreed to furnish 
elevator service, remained liable for faulty service sup¬ 
plied by his contractor. But in those and like cases 
(O’Rourke v. Feist, 42 App. Div. 136, 59 N.Y. Supp. 
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157; Peerless Mfg. Co. v. Bagley, 126 Mich. 225, 85 
N.W. 568, 53 L.R.A. 285, 86 Am . St. Rep. 537) the 
act or omission complained of was a failure to do the 
very thing contracted for. That is not the situation 
here. * • • There was no reason why he should expect 
- that a workman engaged on such a job would throw 
a shelf out of the window. He did not fail in his duty 
because of this casual act of a contractor’s servant 
any more than he would have failed if the servant or 
the child of a tenant had done the same thing. Tfce 
danger was not inherent in the work contracted to 
be done. (Citations) It had its origin in an act of 
negligence ‘collateral’ to the work. (Citations) 

“The distinction was no new one. It runs through 
all the cases. * * * The governing principle is not 
doubtful. The only difficulty is in applying it to vary¬ 
ing conditions. Here the decisive facts are simple. 
The defendant had no notice of the danger. He had 
not authorized any work which might reasonably be 
expected to create the danger. We think he is not 
liable for the act of a contractor’s servant.” 

Following the reasoning of Hyman v. Barrett, it was held 
that a landlord who engaged an independent contractor to 
replace sinks in an apartment house was not liable for the 
negligence of one of the contractor’s employees in permit¬ 
ting to remain on the floor of plaintiff’s apartment a sink 
over which plaintiff fell and was injured ( Caldwell v. Wil- 
denherg, 228 App. Div. 557, 240 N.Y.S. 280); and a landlord 
who employed an independent contractor to do painting in 
the building was held not responsible for the negligence of 
an employee of the painter in spilling some paint on a stair¬ 
way. ( Rudger v. Mucklon Holding Co. Inc., 240 App. Div. 
188, 269 N.Y.S. 723). 

In Lappen v. Chaplik, 285 Mass. 65,188 N.E. 498, a land¬ 
lord was held not liable for the negligence of a paperhanger 
in leaving trimmings of paper on the floor of an apartment. 
The court said: 

“This fact makes it plain that the paperers, Raskind 
and Fishman, were not servants of the defendant, but 
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were independent contractors. (Citation) Assuming 
them to be such, in the circumstances here disclosed 
the defendant was not liable for any act of the paper- 
ers causing harm to the plaintiff which was merely 
incidental to the work covered by their undertaking. 
(Citation).” 

In Zarrillo et al v. Satz et cd, 118 N.J.L. 576, 194 A. 241, 
the court said: 

“As to the negligence of the carpenter, it consisted, 
first, in doing something quite outside of the scope 
of its contract to repair the roof; and, even if it be 
assumed otherwise, it was no more than a possibly neg¬ 
ligent act in the course of performance by an inde¬ 
pendent contractor of a work of ordinary repair not 
in itself a nuisance, for which incidental act the land- 
land is not responsible. Cases like Hussey v. Long 
Dock R. Co., 100 N.J. Law, 380, 126 A. 314, and deci¬ 
sions therein cited, relate to the defective condition 
of the completed work of an independent contractor 
for the landlord, and not to the incidental negligence 
of the contractor and his servants in the doing of it.” 

The non-liability of an employer for negligence of an in¬ 
dependent contractor in performing a detail of the work, 
where the work contracted for is not inherently dangerous, 
has been recognized in numerous other cases. 3 
! In our opinion, authority and reason lead to the conclu¬ 
sion that a landlord, employing an independent contractor 
to make repairs to the demised premises of a nature not 
inherently dangerous, is not responsible to the tenant for 
incidental acts of negligence of the contractor. 

The judgment in each appeal is affirmed. 

* Stewart v. Huff, 105 Ind. App. 447,14 N.E. 2d 323; Kunan v. DeMatteo, 
308 Mass. 427, 32 N.E. 2d 613; Weinfeld v. Kaplan, 282 N.Y. 348, 26 
N.E. 2d 287; English v. Merroads Realty Corp., 288 N.Y. 93, 41 N.E. 2d 
472; Levy v. Socony•‘Vacuum Oil Co., 260 App. Div. 1044, 24 N.Y.S. 2d 
641; Swift & Co. v. Bowling, 4 Cir., 293 F. 279; John L. Roper Lumber 
Co. v. Hewitt, 4 Cir., 287 F. 120. 
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IN THE 


United States Court of Appeals 

District op Columbia. 


No. 8733. 


MAE BAILEY, Petitioner-Appellant, 

v. 

SAMUEL ZLOTNICK, Respondent-Appellee. 


BEIEF FOE APPELLEE. 


COUNTEE STATEMENT OF CASE. 

The appellee is the owner of the premises known as 903 
0 Street, N. W., which was rented to the appellant by an 
agreement dated April 17,1940, and a supplemental agree¬ 
ment dated May 1, 1940, both agreements being set for th 
in the appellant’s brief Pages 3 to 5. Under the agreement 
dated April 17, 1940, the appellant agreed to make all nec¬ 
essary repairs to the property, including plastering, aijid 
also to look after the heating system and operate it at her 
expense. In the latter part of October, 1940, the appellee 
contracted with one Morris L. Hamburger, a registered 
heating contractor in the District of Columbia and who had 
been in that business for approximately thirty-five years, 
to install a heating system on these premises. According 
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to the testimony in the Trial Court, water was turned into 
the system on the 25th day of October, 1940, and that water 
flooded the second floor and kitchen, and concerning that 
fact a stipulation has been filed in this Court after the filing 
of the appellant’s brief and appendix, and that stipulation 
is as follows: 

“It is hereby stipulated and agreed by and between > 
! counsel for the respective parties of record as follows: 

That the appellant, Mae Bailey, in the Trial Court, 
i testified that the water was turned on into the system 
on October 25, 1940, and that the water flooded the 
kitchen and second floor room over the kitchen; that 
Mae Bailey talked to Simon Beloff, appellee’s agent, 
the following morning at the house but made no men¬ 
tion of the occurrence to him. 

Simon Beloff testified he was at the house on October 
26, 1940, but was told nothing about the occurrence 
1 and heard nothing until after the plaster fell. 

The appellee, Samuel D. Zlotnick, was never on the 
premises and knew nothing about the entire matter 
until he received a letter on November 28,1940.” 

The Bill of Particulars filed in this cause (Appellant’s 
Appendix 2) states: “Defendant Hamburger was the 
agent, servant or employee of defendant Zlotnick and/or 
his agent, Simon Beloff.” The Trial Court found (Appel¬ 
lant’s Appendix 9) that Hamburger was not the agent of 
appellee Zlotnick and that he was an independent contrac¬ 
tor and entered judgment in favor of the appellant against 
the defendant Hamburger in the sum of $350.00, and the 
appellant has a good judgment against the contractor Ham¬ 
burger which may be satisfied by demand or at least by 
garnishment. i 

! SUMMARY OF ARGUMENT. 

1. The theory of appellant’s case in the Trial Court was 
that the relationship of master and servant existed be¬ 
tween the appellee and Hamburger and she cannot change 
her theory in the Court of Appeals. « 


2. The appellee employed a capable, independent con¬ 
tractor to install the heating system, and there is no lia¬ 
bility on the part of the appellee for any negligence of the 
contractor incident to the progress of the work. 

3. It is apparent that the obligation of repair was on the 
appellant by the terms of her agreement and lease, and 
further no notice of the condition or of the accident con¬ 
cerning the water was given to the appellee or his agent 
prior to the time the appellant sustained her injury. 

4. The appellee did not violate the terms of any contract 
with the appellant, but, conceding a violation of some con¬ 
tract, the damages claimed are too remote reasonably to 
have been in the contemplation of the parties. 

ARGUMENT. 

The Appellant is Bound by Her Pleadings. 

The complaint and bill of particulars filed in this cause 
(Appellants Appendix 1-3) place their right to recovery 
wholly upon the point that the co-defendant Hamburger 
was the agent, servant or employee of the appellee, and the 
answer of the appellee admitted the ownership of the prem¬ 
ises but denied that the appellant was in any way injured 
or damaged by reason of any act or acts of the appellee, 
his agent or employee, and it was upon these pleadings 
that this case was tried. 

Pleadings are for the purpose of accurately stating the 
pleader’s version of the case and they bind unless with¬ 
drawn or altered by amendment. The appellant, even 
though this case was remanded by this Court on a previous 
occasion, did not attempt to amend her pleadings in ^inv 
way, so that the entire theory of her case clearly indicated 
that she relied upon the fact that Hamburger was the agent 
or employee of the appellee. The Trial Court found upon 
sufficient evidence that Hamburger was not the agent or 
employee of the appellee but was an independent contrac¬ 
tor. It also found that there was no question of any in- 
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herent danger in the nature of the installation of the heat¬ 
ing system, but that the injury was caused by the manner 
in which the work was performed, during its performance 
and incident to it and made a finding against the defendant 
Hamburger and in favor of this appellee. 

A Landlord is Not Responsible for Injury Sustained 
Through Negligence of an Independent Contractor 
Doing Work Not Inherently Dangerous. 

The Municipal Court of Appeals, in its opinion (Appel¬ 
lant’s Appendix 10-16), covered the liability of an indepen¬ 
dent contractor, under the circumstances set forth in this 
case, in great detail, and the appellee adopts the law as set 
forth in that opinion as fully as if it were reprinted herein. 

The law as set forth in the opinion of the Municipal 
Court of Appeals is the law that has been followed for cen¬ 
turies, both as it covered the general law of independent 
contractors and specifically between a landlord and an 
independent contractor. If the law were otherwise, no land¬ 
lord would ever undertake to do any work in any building 
under the circumstances set forth in this case. 

i The appellant in her brief on page 9 infers that if the law 
were to remain as it is set forth in the opinion of the Munic¬ 
ipal Court of Appeals that it would put a premium on 
irresponsibility but the law covering the obligation of the 
landlord as it now exists requires of the landlord that he 
hire a capable man or firm as an independent contractor, 
and if he is negligent in that respect then there would be 
liability, but the Court found, and rightly, that Hamburger 
was a capable independent contractor who had been in that 
business for thirty-five years in the District of Columbia 
and placed no responsibility upon the appellee covering his 
failure to obtain a skillful heating contractor, and there is 
nothing to indicate that the independent contractor was not 
financially responsible to take care of any judgment that 
might be obtained against him, and if the appellant in this 
case does not desire to collect from the independent con- 
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tractor, against whom she has a judgment, for the amount 
of the judgment, or to obtain redress either by the issuance 
of an attachment or garnishment, there is no reason why 
this Court should endeavor to change the. law as it exists 
to help the appellant. 

In addition to the cases set forth in the opinion of the 
Municipal Court of Appeals the appellee desires to reter 
to the case of Roper v. Hewitt, 287 Fed. 120, and Swift v. 
Bowling, 293 Fed. 279. In the Roper case, Chief Justice 
Groner, then sitting in the Fourth Circuit Court of Ap¬ 
peals, stated the general law covering the liability of inde¬ 
pendent contractors to be as follows: 

“The rule has often been stated to be that, wheb a 
person contracts with another to do work not in itself 
a nuisance per se nor unlawful, or attended with dan¬ 
ger to others, and not subject to the employer’s control 
or direction, except as to the results to be obtained, 
the employer is not answerable to a third person for 
injuries resulting from the negligence of the contrac¬ 
tor. On the other hand, a well-recognized exception 
to the rule arises in a case in which* * * * ‘when at the 
inception of the undertaking a man of ordinary reason 
should know that in the natural course of things the 
work would certainly or probably result in injury to 
another, unless some distinct and definite precautions 
be taken, although the details of the work be done mth 
due care; as, for example, guarding a hole dug in the 
street, or protecting buildings close to blasting opera¬ 
tions from rock which would probably strike them, or 
protecting a wall when excavating by it 


• • 




The Appellant, by the. Terms of Her Contract, was Required 
to Take Care of the Plastering. 

The appellant was allegedly injured by the fall of the 
plaster in the kitchen, which she contends was caused by 
water seeping through the floor on the second floor, and 
which water was caused to be on the floor by reason of the 
negligence of the defendant Hamburger permitting water 
to go into the heating system on the 25th day of October, 
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1940. There is nothing in the record nor in the testimony 
taken in the trial below that anything was ever tightened, 
repaired or fixed in the system on the second floor, and 
there is nothing to indicate that the system as installed was 
not a perfect heating system. There is the testimony that 
the water was on the second floor, but the stipulation, as 
it appears in appellee’s brief, also shows that the appellant 
knew of this condition and that she talked to the appellant’s 
agent on the morning of the 26th day of October, 1940, and 
made no mention whatever concerning this incident, which 
would have permitted the appellee or his agent to have 
checked to ascertain the limit of the damage caused by the 
water coming out of the system. The appellant made no 
attempt to advise the appellee that this condition was 
caused or existed by reason of the water going into the 
system, and under the contract between the appellant and 
the appellee dated April 17, 1940, the appellant was re¬ 
quired to take care of the necessary plastering. 

In Howell v. Schneider, 24 Apps. 532, it was held that it 
was the duty of the tenant to put the landlord on notice and 
indicated further that unless the landlord knew of the con¬ 
dition there would be no liability. The appellant in her 
brief on page 12 indicates that a landlord is responsible 
for hidden and latent defects, but it is submitted that this 
is not the law and that the landlord is only responsible for 
hidden and latent defects if known by the landlord and con¬ 
cealed from the tenant. The appellant in this case was in 
full control of the entire premises and it is not like a case 
where a person has an apartment in an apartment building 
where the approaches, plumbing and heating are under the 
control of the landlord. 

! The appellant in her brief on page 10 refers to the eco¬ 
nomic disparity between the landlord and tenant of the 
ordinary dwelling house, and surely this cannot be taken 
seriously when you consider the conditions as they now 
exist in the District of Columbia. A landlord cannot name 
the amount of rent that he will charge for his premises, and 
further if a tenant does not desire to give up the premises 
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for the landlord’s own use, the landlord has a long, tedio 
and expensive road to travel before he can get a final judg¬ 
ment for possession. It can more honestly be said that the 
tenant is the one that is in the favored position and who can 
dictate the terms of any contract. 

The Damages Claimed for the Breach of the Contract are 

Too Remote. 

The appellant in her brief continually refers to the vio¬ 
lation of some terms of a contract between the appellant 
and appellee but the testimony does not indicate, nor does 
the record disclose, any breach of the contract on the part 
of the appellee. Had the appellee agreed to install a heat¬ 
ing system and failed to do so, there might be a breach of a 
contract, but he installed a heating system when'the terms 
of the contract did not necessarily require that' he do so, 
and the only part of the contract between the parties which 
referred to that was that in the event a heating system was 
installed that she would pay $5.00 more a month, so that 
the damage which was sustained by the appellant was 
caused by an act of an independent contractor which was 
incident to the installation of a heating system, which, 
under ordinary circumstances, would never occur. 

In Sinclair v. Hamilton , 164 Va. 203,178 S’. E. 777, it was 
held, following a number of prior decisions, that the dam¬ 
ages which are recoverable for the breach of a contract are 
such as may fairly and reasonably be considered as arising 
naturally, that is, according to the usual course of things, 
from the breach of the contract itself, or such as may rea¬ 
sonably be supposed to have been in the contemplation of 
both parties at the time they made the contract, as the 
probable result of the breach of it. Surely it cannot pe 
said that even though there was a direct contract between 
the appellant and the appellee for the installation of a heat¬ 
ing system that they ever had in contemplation as damages 
for the breach of such contract any personal injury which 
might be sustained by the appellant in the course of the 
installation of the heating system. 
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CONCLUSION. 

It is respectfully submitted: 

1. That the pleadings do not sustain the contention of 
the appellant in this Court. 

2. That the law as set forth in the opinion of the Munic¬ 
ipal Court of Appeals, covering the liability of a landlord 
for injuries sustained by a tenant for an act of an inde¬ 
pendent contractor, is correct. 

3. That the appellant, by contract, had agreed to main¬ 
tain the premises in good repair, and further if there was 
any liability on the part of the landlord it would not arise 
until Notice of the defect known by the tenant was given to 

the landlo*<j_ 

* % 

4. Thatidft damages'* claimed for the alleged breach of 
the contract’are too remote. 

It is respectfully urged that the judgment of the Munic¬ 
ipal Court of Appeals should be affirmed. 

I Respectfully submitted, 

Cornelius H. Doherty, 

1010 Vermont Avenue, N. W., 
Washington, D. C. 

! Attorney for Appellee. 




